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Abstract

As one major jurisprudential rule in Islamic criminal law, ta’zir (discretionary punishment) rule is
applied for committing sinful acts. Although there is an accord on the principle of this rule, different
viewpoints exist on its domain with five distinct jurisprudential rules being available for it. Based on
the perspective of Iran’s legislative policy on this rule, criminalization is only done for those sins which
disturb the social order and it does not cover all the sins or all the deadly sins or the agreed sins. This
policy should also be taken into account in cases of reference to Principle 167 of the Constitution. In
author’s opinion, this rule has no conflict with the legality principle of the crime and punishments from
in-system or intra system perspective i.e. under Islamic legal system. However, from out-system
perspective i.e. under Islamic Republic of Iran’s legal system there seems to be conflict collectively,
considering the governing rules of Iran. Hence, referring to valid jurisprudential resources or fatwas
(i.e. religious decrees) can merely be defendable in some specific cases.
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