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Abstract

All members of the armed forces are obliged to observe the rules of international humanitarian law during armed
conflicts. Commanders bear the duty to ensure compliance with these rules by the forces under their command.
Any dereliction of this duty undermines the very rationale underlying these laws and consequently gives rise to
the commander’s criminal liability. The criminal responsibility of a commander essentially stems from acts of
omission. Nevertheless, subordinates themselves are not absolved of fault, nor exempt from blame or punishment.
Both international humanitarian law and international criminal justice, in their endeavor to prevent violations of
the law, impose greater responsibility on senior officials or superiors than on subordinates. Indeed, a superior who
neglects to punish a subordinate responsible for committing murder may face a more severe penalty than the
perpetrator of the murder himself, even if the superior lacked the specific intent required for the commission of
the crime.

This study adopts a descriptive—analytical method, relying on the examination of legal instruments and the
consultation of library and online sources. The research aims to analyze and elucidate the underlying causes and
factors giving rise to the criminal responsibility of military commanders, while underscoring the necessity of
compliance with international humanitarian law.
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1. La responsabilité pénale individuelle des commandants et supérieurs hiérarchiques.

2. http://www.asser.nl/default.aspx?site_id=9&Ilevel1=13336&level2= 13375&level3=13465.

3. Hague Convention, No. IV, "Respecting the Laws and Customs of War on Land", October 1907, in The
American Journal of International Law (AJIL), Supplement 90-117, 1908.
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. Henzelin Marc, "Les "raisons de savoir" du supérieur hiérarchique qu'un crime va étre commis ou a été commis
par un subordonne TPIY ou TPIR", I'Actualité de la Jurisprudence Pénale Internationale, Bruylant,
Bruxelles/2004. Disponible sur: www.lalive.ch

See:

- Jean Baptiste UWIHOREYE MUKARAGE, "L'application par les juridictions répressives internationales de
l'article 3 commun aux conventions de Geneve et du protocole additionnel Il auxdites conventions: cas du
tribunal pénal international pour le Rwanda", Université Nationale du Rwanda, 2006.

Disponible sur: www.memoireonline.com/a/fr/cart/add/4705.

- Cette clause a considérablement varié au cours des différents travaux. Voir notamment le projet du Comité

International de la Croix Rouge qui, a son art. 76, comportait I’expression “ s’ils savaient ou auraient di savoir”.

113

L’amendement déposé par les Etats-Unis proposait la mention suivante : “ s’ils savaient ou auraient da
raisonnablement savoir, dans les circonstances du moment”, Actes de la Conférence Diplomatique sur la
Réaffirmation et le Développement du Droit International Humanitaire Applicable dans les Conflits Armés,

(CDDH/1/306), Geneve, 1974-1977, Actes I11, p. 342.
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